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U. S. PASSPORTS 
Denial and Review 


THURSDAY, MAY 10, 1956 


House or REPRESENTATIVES, 
SuscomMittes No. 1, 
Tue CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. Francis E. Walter (chair- 
man) presiding. Present: Messrs. Feighan, Chelf, Hyde, and 
Miss Thompson of Michigan. Also present: Mr. Besterman, Mrs. 
Benn, and Mr. Shattuck. 

Mr. Watrer. The bill before us, H. R. 9991, is designed to amend 
the Administrative Procedure Act so as to provide for a special review 
procedure in cases where a United States citizen has been refused a 
passport, and to provide for mandatory refusal of passports to persons 
under Communist discipline. As one of the coauthors of the Adminis- 
trative Procedure Act, I very strongly believe in effective and fair 
procedures designed to provide for a review of administrative deci- 
sions. I have always felt that fair hearings and effective review pro- 
cedures are essential for the preservation of our system of Government. 

H. R. 9991 is, in part, patterned on a procedure spelled out in sec- 
tions 235 (c) and 242 (b) of the Immigration and Nationality Act, 
fully‘sustained by the Supreme Court of the United States in the case 
of Morcello v. Bonds (350 U. S. 856). HH. R. 9991 is drawn along the 
lines of the Administrative Procedure Act, and it appears to fit well 
into its structure. 

In full compliance with the due process clause of the Constitution 
and within the framework of the Administrative Procedure Act, every 
citizen of the United States would have, under this proposed legis- 
lation, his day in court. However, the important secrets of our in- 
vestigative agencies would not be divulged to the Communist con- 
spiracy, certain recent court decisions notwithstanding. 

While we are on the subject of those court decisions, I might add 
that I have read some of them with dismay. One cannot help but 
get the impression that some of our judges dwell in ivory towers with 
windows shut tight and shutters aa unable to see the mortal 
danger facing our freedom—the freedom which our laws are designed 
to protect and not help to destroy. 

ting in perfect timing with external Soviet attack, the Communist 
conspiracy is out to destroy the internal security system of our country 
as well as that of every country still remaining on our side. In that 
endeavor, the Communist conspiracy is particularly anxious to estab- 
lish the identity of those courageous iiueeaas agents of our investi- 
gative organizations who have infiltrated the conspiracy, thus provid- 
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2 U. S. PASSPORTS 
ing our security agencies with identities of at least some of the con- 
spirators. More and more Communists and people under Commu- 
nist discipline apply for passports knowing full well that the Secretary 
of State has the right—the duty, rather, to deny their applications. 
After denial, they take their cases to courts in order to break down 
the doors to the secret files. There they want to find names of those 
who keep an eye on their activities. The success of this Communist 
plan has been greatly enhanced by some of the court decisions, holding 
that when the Secretary of State refuses to issue a passport to a Com- 
munist, he must disclose to the applicant the source of information 
which caused the refusal. 

To abide by those court decisions would mean a fast and complete 
destruction of our entire security organization. 

On March 16, 1956, we requested the Department of State to submit 
a report on this legislation. 

In order to get started on this important legislation, we will first 
attempt to obtain a picture of the work now performed by the Bureau 
of Security and Consular Affairs of the Department of State and of 
the Passport Office itself. Our first witness today will be Mr. R. W. 
Scott McLeod, Administrator of the Bureau of Security and Consular 
A ffairs. 

Mr. McLeod, will you state your name for the record, please? 





STATEMENT OF R. W. SCOTT McLEOD, ADMINISTRATOR, BUREAU 
OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE 


Mr. McLxop. Scott McLeod. : 

Mr. Watrer. And your position ? 

Mr. McLerop. I am Administrator of the Bureau of Security and 
Consular Affairs, United States Department of State. 

Mr. Wa rer. Proceed, Mr. McLeod. 

Mr. McLxop. I think the opening statement which you have made, 
Mr. Chairman, presents this problem. I would like just to make a 
few observations on the record that may be helpful. 

As we see it, this situation which has arisen involves several ;prob- 
lems. The traditional historic discretion of the Secretary of State to 
issue or withhold or limit passports has existed throughout the history 
of our Republic and has not, until recent years, been questioned. 

Mr. Waurer. And it would not have been then, if we did not have 
all of these ADA judges. I think that is the answer. 

Mr. McLeop. The fact is, it has been questioned recently. There 
are some aspects, however, in this discretion that even today are not 
subject to question, to my knowledge. 

I believe the Secretary’s authority to withhold passports from all 
citizens to travel to a particular area where we do not have diplomatic 
relations, such as now exists in Red China, has not to my knowledge 
been questioned in the courts. The questions appear to arise when this 
discretion is directed against a single citizen to travel to a particular 
area. 

Mr. Watrter. We paid some attention to this question at the time 
the Walter-Logan Act was written. President Roosevelt vetoed it 
and it was subsequently enacted into law as the Administrative: Pro- 
eedure Act. We were all of the. opinion then that the Secretary of 
State had that authority, except where he acted capriciously or arbi- 
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trarily, and that there was no authority to compel him to issue a 
passport. I think that is what everybody regarded as being the law 
up to the recent decisions. 

Mr. McLeop. It is not even clear to me now that the courts’ decisions 
attack his discretion; it is rather the exercise of the discretion and 
the manner in which we afford due process. I believe that is the inten- 
tion of this bill, to stipulate by legislation how he would exercise this 
discretion. 

Mr. Watter. I may say in that connection that when we drafted 
it, we followed, in part, the provisions in the iniquitous Walter-Mc- 
Carran Act with respect to deportation cases that had been passed on 
by the courts. We spelled out the hearing and review procedure. 
Actually, we are not wedded to the language; it is just a yardstick 
and wethought that was a safe thing to use as a yardsick. 

Mr. Mcel£ov. There have been two recent legislative enactments 
which have affected the current situation. One is the 1950 Internal 
Security Act which, as you know, includes a legislative finding that 
the Communist conspiracy does use passports to operate against the 
best interests of the United States, and directed the Secretary to 
withhold this document from Communists at such time as that party 
was found by the Subversive Activities Control Board to require 
registration. 

Then, in 1952, the enactment of the Walter-McCarran Act with the 
provision that in times of emergency proclaimed by the President all 
citizens traveling from the United States outside of the Western 
Hemisphere must have passports. So that the ground for attack 
in the courts has been that the withholding of a passport is an inter- 
ference with what has been termed an inherent right to travel under 
these conditions. Consequently, the Secretary in withholding a 
passport must, according to a recent lower Federal court decision, 
afford the individual a due-process type of hearing. 

Mr. Waurter. Do not you think the constitutional requirement. is 
met if the Secretary calls the applicant, or at least the head of the 
Passport Office calls the applicant and asks one question—Are you 
now or have you ever been a member of the Communist Party. If the 
applicant invokes the fifth amendment, then I do not know who. could 
question the decision of the Secretary of State if he withheld a pass- 
rors under those circumstances. In other words, I do not think a 
1earing is what the Solicitor for the State Department apparently 
construed it to be. I do not think there is a burden of proof on the 
Government, and any kind of a hearing, as I see it, satisfies the con- 
stitutional question. 

Mr. McLeop. Knowing the Secretary and knowing the time he has 
personally devoted to the review of those cases not only by the Direc- 
tor of the Passport Office but up through my office and on up to the 
Secretary’s Office, I am, of course, convinced that there is no arbitrary 
or capricious action. And I think it is interesting to see from a sta- 
tistical standpoint how few are the actual number of those cases of 
refusal. 

Mr. Water. I am sure, knowing the Secretary, and the head of the 
Passport Office, and yourself, that is true. I am quite certain nobody 
would be capricious or arbitrary of the people now in charge. But 
this whole question, it seems to me, should be directed to the court’s 
apparent usurpation of authority. 
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Mr. McLzop. I do not know. There is one other item I would like 
to bring in here, because it is difficult for me to understand’ how the 
laws of other nations can operate, as has been suggested by the courts, 
to inhibit American travel. 

As has been noted, you may leave the United States for any part of 
the Western Hemisphere without a passport. True, if it is your 
intention to transit other parts of the Western Hemisphere and to go 
outside of it, under our law you are required to have a passport; but 
for those who would circumvent the law, certainly the opportunity 
exists to travel without a passport. And once they have left the 
United States, any inhibitions on travel abroad are not as a result 
of our laws, but the laws of other countries. I think I should make 
note of that in the record. 

Now I have a copy of a letter delivered to Chairman Celler this 
morning in response to his request for comments of the Department 
on H. R. 9991. 

Mr. Watrer. You are a long while getting it up here, I must say. 

Mr. McLexop. I must agree that is true, Mr. Chairman. I would like 
to read the pertinent portions of this letter with reference to the legis- 
lation being considered : 


The first paragraph of H. R. 9991 would add a new section to the Administra- 
tive Procedure Act (60 Stat. 237; 5 U. S. C. 1001), entitled “Passport Review 
Procedure.” This section would incorporate into the act what are substantially 
the present hearing procedures in the Department with respect to passport 
refusals. The Department would favor these procedures being given statutory 
sanction. One might question, however, whether this should be accomplished by 
way of an amendment to the Administrative Procedure Act or through separate 
legislation. 


And obviously that is a matter of discretion of the committee and 
the Congress. 


It is noted that H. R. 9991 would apply only to “a citizen or national of the 
United States who has made application for a passport.” Presumably it would 
not apply to a person claiming American citizenship who had been refused a 
passport on the ground that he was not a citizen. Judicial review is of course 
now provided by statute for such persons. 

It is also noted that the bill does not by its terms cover restrictions on pass- 
ports or their withdrawal, cancellation or revocation. It appears to the Depart- 
ment that the lauguage of such a bill should be broad enough to provide a hear- 
ing following any kind of adverse passport action. 


I believe I should interpolate into my own manuscript that we 
intend that sentence should mean individual adverse passport action, 
rather than adverse action in the sense of being directed? against all 
Americans generally. 


The Department is in complete sympathy with the basic intent of section 2 
of H. R. 9991; namely to restrict the international travel of proponents of the 
Communist conspiracy. However, it is doubtful that the most appropriate way 
to assure the accomplishment of this objective is by a criminal statute applicable 
only to Government officials, The Department is unaware of any need: for penal 
sanctions for issuing passports to this class of citizens. 

The Department is of the opinion that it is within the Secretary of State’s 
authority to refuse passport facilities to persons whose travel he has reason to 
believe is for the purpose of advancing the Communist movement. In fact it 
has been the policy of the Secretary of State for many years to refuse passports 
to such persons and that policy is contained in existing regulations (22 C. F. R. 82, 
142 et seq.). The Department considers that the Secretary’s discretion in the 
issuance or refusal of passports should not be restricted by further legislative 
provisions making it unlawful to issue passports to certain categories of persons. 
Circumstances may arise when the Secretary will clearly find that the issue of 
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a passport is necessary in the overall national interest. Conceivably the manda- 
tory refusal of a passport might defeat a more important effort to prevent the 
spread of the Communist menace. The Department feels that the Secretary's dis- 
cretionary authority might be strengthened by the amendment of the basic 
Passport Act to give statutory recognition to the long-standing discretion of the 
Secretary of State to control the issue of passports. Such a provision would, 
of course, be subjects to the guaranties of section 1 of the bill. It would also 
be helpful to amend the same act to provide specific statutory authority to the 
Secretary of State to issue substantive regulations in the passport field. His 
present authority to issue regulations is conferred by Executive order of the 
President. 

_ Mr. Watrer. Let me interrupt you at that point to call your atten- 
tion to the basic authority which provides that the Secretary “may 
grant and issue passports.” I do not think there was ever any ques- 
tion in the minds of the people who wrote the law about its being an 
obligation. Then if you will look at the decisions going all the way 
back to 1869, granting passports is not obligatory on the Government 
now, but only permitted where they are not prohibited by law. If we 
spell out the prohibition, it seems to me that is all that need be done. 

Now go ahead. 
Mr. McLexop (reading) : 


The Department would appreciate the opportunity of working closely with 
the committee and members of its staff in this difficult area of equal concern to 
the legislative and executive branches of the Government. 

The Department has been informed by the Bureau of the Budget that it has 
no objeetion to the submission of this report. 

Mr. Watrer. I have discussed this problem with you and with the 
very competent head and Director of the Passport Office on several 
occasions and after drafting this bill I tried to incorporate in it what 
I thought was the thinking of both Miss Knight and yourself, having 
in mind meeting those objections you have raised. 

On this one objection about issuing a passport or prohibiting the is- 
suance of a passport to a person who is a Communist, I can readily see 
where there might be cases where it would be to the advantage of the 
United States to give a known agent authority to travel, in order to 
observe the activities of that person after he left. If I am right in 
that—I do not know whether I am, or not—it seems to me this language 
in the bill is too restrictive. 

Mr. McLexop. That is precisely our point. We feel in supporting 
the discretion of the Secretary we anti not unnecessarily restrict it. 

Mr. Water. May I start and read this bill on which I have scrib- 
bled a lot of changes and call your attention to them? On page 2, 
line 12, amend (b) so that it will read: 


Any applicant who has been refused a passport or the renewal or extension 
thereof, hus a passport withdrawn, canceled, or revoked, or has a passport re- 
stricted or limited, except in a manner applicable to all applicants, and who has 
complied with all regulations promulgated by the Secretary of State pursuant to 
this or any other Act, may submit to the Secretary of State a timely motion— 


and so forth. 

That, I think, meets one of your objections. 

Mr. McLzop. Yes, sir. 

Mr. Waurer. Then on line 17, after the word “motion” add after the 
period— 

Any motion to review action taken pursuant to section 12 of the Communist 


Control Act of 1954, as amended, shall contain a statement under oath by the ap- 
plicant as to whether he is or has ever been a member of the Communist Party, 
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Mr. McLeop. That appears to us to be a reasonable requirement in 
view of the other enactment, and I believe we would look with favor 
on that statutory authority. 

Mr. Watrer. Then if you will turn to page 3, line 8, insert after the 
word “recommendation” — 


* * * as to what action should be taken. 
Then strike out lines 9 and 10 and add at the end of line 10— 
* * * in proceedings conducted under this section. 


Then add— 


All testimony shall be given under oath or affirmation. The special review 
ofticer— 
and so forth. 

I do not know how important that is, but it probably makes it 
abundantly clear that an applicant is to be sworn. I do not know 
whether that is done now, or not; is it ? 

Mr. McLxop. The authority to swear is, I think, subject to some 
question and we have found where some applicants who are inclined 
to be quite glib in discussing these matters, if we suggest they make 
statements under oath, they are unwilling or unhappy about it. 

Mr. Warrer. You mean that Mr. Boudin is unhappy ? 

Mr. McLxop. I have not specified any particular person. 

Mr. Watrer. And in line 22, page 3, after the word “refusal” make 
it read— 

* * * to issue, renew, or extend a passport, or in the original action of with- 
drawal, cancelation, revocation, limitation, or restriction of a passport. 

Mr. McLeop. That makes it conform to the language you suggested 
in 2 (b). 

Mr. Watrer. That isright. Then if you will turn to page 5, line 21, 
add at the end of the line— 


* * * tending to compromise— 


and so forth. That is substituted for the words “the diselosure of.” 
I think that is a more satisfactory provision 

Mr McLeop I think we would agree that would be better language. 

I might say this appears to me to be one of the most important sec- 
tions, because it goes to the crux of the current attack on the Secre- 
tary’s program by the Communists. 

Mr. Water. That is right. Of course it is perfectly apparent to 
me what happened on this. Somebody in a small cell knows that 
somebody has talked and Mr. Boudin is determined to try to force 
the Department to disclose the source of the information, because each 
one in the cell suspects every other member of the cell. I think that 
is the situation. 

Mr. McLeop. Of course, it is a beautiful situation for a subversive 
conspiracy to be able to make our Government, which is protecting 
all citizens, or endeavoring to protect all citizens, against this con- 
conspiracy reveal to them exactly what the Government’s methods are 
and how they are protecting the citizens. That would be, I would 
say ironically, a beautiful situation for any subversive. 

Mr. : Warter. That would be as bad as telling Mr. John Edgar 
Hoover’s special agents to register at the courthouse of the town in 
which they were operating. 
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Mr. McLe«op. It would be closely akin thereto. And this present 
effort to force disclosure of sources and methods, it seems to me, is in 
effect asking Mr. Hoover simply to open his files to the public record. 
I might point out it is particularly difficult in passport cases; because, 
under the ordinary security proceedings, they apply to one certain 
segment of the population. For example, where personnel security 
matters are involved, only those employed by the Government have 
that privilege; but any citizen is privileged to apply for a passport, 
so that any person who is an American citizen can come in and say 
that the Government 

Mr. Watrer. Unfortunately, the test is going to come under the 
direct supervision of a senior circuit judge who has leaned over back- 
ward on every occasion possible to construe the law against the se- 
curity of the Nation, and these tests are made here in the District of 
Columbia. 

Now go down to line 8 on page 6 and this, I think, is better lan- 
guage— 

In making his recommendation, the special review officer-— 





and so forth. 

Then if you will go over to page 7, section 13, that is made to read: 

No passport, except one limited for direct and immediate return te the United 
States, shall be issued to, or renewed or extended for any person where there 
is reason to believe such person is going or staying abroad for the purpose ef 
engaging in activities which will support the Communist movement. 

I think that reaches to the Nathan case where this professor, Dr. 
Nathan, applied for a passport ostensibly to settle Einstein’s estate. 
He got the passport, went to Geneva and spent all his time in confer- 
ence with the Communist chemists and physicists who were there in 
convention. I think everybody knew what the situation was before 
he left. Then he came back and sang hymns of hate to the United 
States all over New York. I do not think that kind of person, under 
this language, could get a passport. 

Then if you will go down to section 14, in line 13 on page 7, that is 
made to read : 

* * * 9 person shall be considered to be going or staying abroad for the pur- 
pose of engaging in activities which support the Communist movement if such 
person— 


and so forth. 
Then let us turn to the final section that you object to, section 15, 


and that has been changed to read : 


notwithstanding the provisions of section 13 and 14 of this Act, the Secre- 
tary of State may personally direct the issue, renewal, or extension of a pass- 
port in any case provided he deems such action clearly advisable in the national 
interest. 


I think that merely spells out what everybody thought the law 
was up to a few weeks ago. Then I add another section at the end, 
section 3: 


The Passport Act of July 3, 1926 (44 Stat. 887; 22 U. S. C. 211a) is hereby 
amended by making section 1 thereof subsection 1 (a) and adding the following 
subsections : 

(b) :‘Phe Secretary of State may refuse to issue, renew, or extend the passport 
of ; or limit, restrict, withdraw, cancel, or revoke a passport whenever it appears 
to his satisfaction that the person’s activities abroad would— 
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(1) violate the laws of the United States ; 

(2) be prejudicial to the orderly conduct of foreign relations; or 

(3) otherwise be prejudicial to the interests of the United States. 
The point in that is I thought it was a catchall that would meet the 
case of the indigent person somehow or other who would get a passport 
and quite obviously would become a public charge the moment he got 
out of this country. Then I add a subparagraph (c) : 

(c) The Secretary of State is authorized to prescribe regulations respecting the 
issuance, refusal, extension, renewal, restriction, limitation, revocation, with- 
drawal and cancellation of passports not inconsistent with this or any other 
ar or such rules as may be prescribed by the President pursuant to subsection 

a). 
That is just a broad authority. 

Now if H. R. 9991 were amended by adding those changes, would 
that meet the objections of the Department and would the Depart- 
ment then urge enactment of this legislation ? 

Mr. McLxop. I think we should take a few minutes to look at these 
changes. It certainly appears that the proposed amendments, as they 
relate to section 1, are in line with the position of the Department and 
cover the objections raised by the Department. 

Section 2, it seems to me, is a matter that is largely within the dis- 
cretion of the Congress, and I think we would unquestionably regard 
the new language which has been suggested as an improvement if the 
a desires to take this position. It would be much more 

elpful. 
nd I think the “notwithstanding” clause, section 15, meets our 
objection that the penal provisions unnecessarily restricted the Secre- 
tary’s discretion, and we feel this is an improvement, and I am very 
pleased to see this suggested new language. 

Mr. Water. I will say, to be perfectly frank with you, that the old 
language we just lifted out of the immigration statute. That is why 
it is there. 

Mr. McLeop. I also think it is helpful in this new section to give 
legislative sanction to the authority that in effect has been tradition- 
ally and historically the position of the Secretary in withholding or 
limiting passports. And we would have by law what we now have as 
a mandate of the regulations promulgated under authority from the 
President. 

Mr. Watter. I do not agree with you at all. I think that is merely 
a restatement of existing law; at least it is a restatement of the 
Attorney General’s opinion, a very old one, back in 1893, I think it was. 

Mr. McLeop. It spells out what has been the subject of some con- 
troversy in recent years, as to what authority we have and what cate- 
gories we have under which we exercise the authority. I believe this 
would be helpful. 

Mr. Watrer. Mr. Feighan, do you have any questions? 

Mr. Ferenan. Mr. McLeod, you are a recognized authority on pass- 
ports, and it is safe for us to assume, is it not, that you speak on behalf 
of the Department of State officially ? 

Mr. McLeop. I think the latter presumption is safe; I do not know 
how much of an authority I am. 

Mr. FricHan. The reason I ask is I have some questions, and I do 
not want to direct them to a man who is not to considered as a 
spokesman on behalf of the Department. 
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Mr. McLeop. I am the spokesman for the Department, and I have 
some experts with me and shall try to answer the questions. 

Mr. Feieuan. First, it is your duty, is it not, among other functions 
in the Department of State, to be completely conversant with the 
purpose of the passport and the protection it affords an American 
citizen carrying such passport ? 

Mr. McLxrop. My duty as spelled out by the law is to supervise the 
Bureau which contains the Passport Office, and the Passport Office 
would have the obligation which you just suggested. 

Mr. Ferenan. That is right. Do you agree that a passport is a 
document that has great meaning both in international law and in 
common usage among civilized nations? 

Mr. McLeop. I think I do, but I missed about your third word there. 

Mr. FricHan. Do you agree that the passport is a document? 

Mr. McLexop. Yes, sir; I think it is a document. 

Mr. Fetenan. Can you recall the words which appear in the Ameri- 
can passport having to do with the protection afforded the bearer of 
such passport by the Government of the United States? 

Mr. McLeop. I do not recall them precisely. 

Mr. Feienan. If I may, with your permission, I will read them: 

I, the undersigned Secretary of State of the United States of America, hereby 
request all whom it may concern to permit, safely and freely to pass, and in 
case of need to give all lawful aid and protection to , a citizen of 
the United States. 

Do you agree that the usual diplomatic usage of a passport has been 
for a great many years to give protection to persons who carry it, as 
well as to extend them certain courtesies, such as the right of entry 
and free travel in the country they enter? 

Mr. McLxop. Yes, sir. Historically the purpose of the passport 
was that the chief of state by issuing the passport indicated to another 
ruler that this was his man and he frac behind him. 

Mr. Fetenan. In other words, then, the passport is supposed to 
signify that the person holding it is a representative in anak standing 

he government issuing the passport; is that correct? 

Mr. McLop. Not necessarily a representative, but a citizen of and 
entitled to the protection of. 

Mr. FricuHan. I will just rephrase it then: Is not a passport in 
itself a representation of the good standing of the person holding that 
passport ¢ 

Mr. McL«xop. I think it is so considered to be; yes, sir. 

Mr. Feicnan. Is not a passport an internationally recognized docu- 
ment which grants certain rights and privileges to those who hold it 
as respects nations which have diplomatic relations with each other? 

Mr. McLexop. The common practice is reciprocally to extend to the 
holders of passports these courtesies ; yes, sir. 

Mr. FriaHan. Are you acquainted with the history of the Nansen 
passport ? 

Mr. McLeop. Yes, sir. 

Mr. FretcHan. What would you say were the circumstances which 
made necessary the Nansen passport and its recognition by most free 
nations of the world? It is my understanding that this Nansen pass- 
port was named after a Norwegian diplomat who was an officer in the 
old League of Nations and was established by international conven- 
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tion of the League of Nations to protect stateless people. This became 
necessary after World War I, because of the great number of refugees 
from communism who could neither travel to nor be admitted to most 
countries because they lacked identity documents and, perhaps even 
more important, experience showed that the Nansen passport was 
recessary for stateless people; that is a person who owed no allegience 
to the country of his birth, who for political or religious reasons needed 
protection. 

Mr. McL«eop. That is substantially correct. 

Mr. FereHan. Do you know of any case since World War I in 
which large groups of persons who held valid passports of a nation 
which the same people openly avowed their intention to overthrow ¢ 

Mr. McLerop. I assume you are referring to the White Russians in 
Red China that have Soviet passports. 

Mr. FricHan. This question is not restricted to any particular na- 
tion or passport. I am asking this question with reference to pass- 
ports issued anywhere in the world. 

Mr. McLe«op. I think that is the only group of which I have know]l- 
edge. 

Mr. FriaHan. Well, would you answer that question “Yes” or 
“No.” 

Mr. McLxop. Yes; I do know of a group. 

Mr. FetcHan. Would you care to elaborate on that so the committee 
would have the benefit of your advice ? 

Mr. McLeop. As I understand the situation in China, after the end 
of World War II, with the League of Nations nonexistent, the docu- 
mentation of those refugees from Soviet communism in the form of a 
Nansen passport was of very little value and the local authorities in 
China insisted that there be some type of documentation, so these 
persons who were enemies of the Soviet Union were more or less forced 
to go to the Soviet Consulate to apply for a document, and the docu- 
ment which they received is what the Soviet nation describes as a 
foreign passport. 

Mr. Watrer. Every alien in China was required to surrender his 
own identification document and was then given the Chinese Commu- 
nist Government or Soviet Government travel document, or identi- 
fication document. 

Mr. McLexop. I do not know as that was exclusively the Chinese 
Communists; I think some of this went on while the Nationalists were 
still in control of a good deal of the mainland. It was just a question 
of aliens getting proper identification and the document they got was 
this so-called foreign passport, which is one of the oddest documents 
T ever heard of, because it was only good for travel outside of the 
Soviet Union. My own understanding is that the holder of a foreign 
»assport is thereby tabbed as a person who is undesirable in the Soviet 

Jnion, since he is an enemy of the state. 

Mr. Fricnan. I think there is cause for disagreement relative to 
the statement made that these aliens residing in Red China were forced 
to take out valid passports isued by the Government of the U.S. S. R. 
Is it not correct to say that those who leave Red China travel under 
a valid U.S. S. R. passport and also are in possession of a Communist 
exist permit given by the Red Chinese Government? I am talking 
only about those who leave Red China in an orderly fashion. 
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Mr. McLeop. It is true of the White Russians who have been leav- 
ing Red China that they have a valid U. S. S. R. foreign passport and 
that they do have an exit permit from the Chinese Communists. 

Mr. Frercuan. Do you know of any precedent in the usage of a valid 
passport in which the Government issuing such pr and taking 
the necessary steps to keep such passport valid, in which the holders 
of such passport were known to the issuing cae to be disloyal 
and violently opposed to the government and the form of government 
issuing and keeping current such passport ? 

Mr. Watrter. I think we are going pretty far afleld. This has 
nothing to do with United States passports at all. You are talking 
about other passports. Let us confine our questions to this problem. 

Mr. Fricuan. This is very pertinent. 

Mr. Wa ter. No; it has no bearing on this issue that we are dis- 
cussing now. We are talking now about United States passports. 

Mr. Ferenan. I think a United States passport is an international 
passport; is it not ? 

Mr. Wa ter. It is not issued by the U. S. S. R. or the Red Chinese 
Government. 

Mr. FetaHan. Would you reply to my question, please? 

Mr. Watrer. No. I do not think we want to go into this angle. 
It has nothing at all to do with this legislation. Please confine your 
questions to the bill. 

Mr. FereHan. We are discussing passports and their meaning and 
their contro], are we not? 

Mr. McLrop. Yes, sir. 

Mr. FereHan. Consequently the issuance of a passport by other gov- 
ernments would be of concern to the United States, because the United 
States permits entry of people carrying certain valid passports issued 
by foreign governments. Is not that correct? 

Mr. Watrter. Do not answer that question, Mr. McLeod. We are 
now considering a bill to amend the Administrative Procedure Act 
and the Communist Control Act of 1954 so as to provide for a pass- 
port review procedure and to prohibit the issuance of passports to 
persons who are known to be under Communist discipline. We are 
not concerned at all with the matter you discussed on yesterday in 
the Foreign Affairs Committee. That is not anything this committee 
is interested in. 

Mr. FricHan.I disagree. Let me put that in the record. 

Mr. Water. All right. Let us confine our questions to the subject 
matter under discussion. 

Mr. FeienAn. I again ask you to answer my question. 

Mr. Watter. Do not answer the question Mr. McLeod. Look at the 
clock; the House is in session and we are getting into an extraneous 
matter. We have not the time. 

Mr. Feieuan. This is not extraneous. 

Mr. Watter. I am going to rule it is extraneous. 

Mr. McLeop. I think the witness is bound by the direction of the 
chairman in this. 

Mr. Watter. Well, do not answer the question. 

Mr. Feienan. That is all. 

Mr. Wa ter. Are there any further questions ? 
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Mr. Cuetr. Do you think by reasonable amendment the Depart- 
ment will be able to go along with this legislation ? 

Mr. McLeop. It is my judgment on the basis of the amendments 
suggested by the chairman that we would support it; yes, sir. 

Miss Tuomrson. Without discussing this, r think you are. for 
strengthening this bill and having it right. 

Mr. McLeop. Thank you very much. 

Mr. Hype. Is there a precedent for limiting the issuance or denying 
the issuance of passports to persons in certain categories, or persons, 
say, who have been convicted of crimes, or anything of that sort? In 
other words, is there a precedent for this type of limitation ? 

Mr. McLeop. Yes, sir; there are over 150 years of precedent in our 
country on this question of denying our citizens, who are unworthy 
in the judgment of the Secretary of State, or who are persons who 
would interfere with his obligations in carrying out our foreign policy, 
an American passport. I might say this tradition goes even beyond 
our relatively short history and that in essence has been the use of 
passports from the beginning of what first were simply letters from 
the head of the state to his neighbors. 

Mr. Hype. In other words, basically the position of the Government 
can well be that it does not care to give protection to a person for 
whose conduct they do not wish to be responsible ? 

Mr. McLxop. That is the basic theory of the thing, I believe. 

Mr. Hype. That is all, Mr. Chairman. 

Mr. Watrer. You will see that the Secretary of State’s undertak- 
ing here extends even beyond that. He guarantees almost complete 
freedom of movement in a foreign country. 

Thank you very much, Mr. McLeod. 

Mr. BesteRMAN. In connection with Mr. McLeod’s statement, would 
you not like the record to show statistical data pertaining to the issu- 
ance of passports, say, in the past 2 or 3 years? 

Mr. Watrer. Yes, and also the number of rejections and thie per- 
centage of rejections. I think Miss Knight is going to have those 
figures. 


STATEMENT OF MISS FRANCES G. KNIGHT, DIRECTOR, PASSPORT 
OFFICE, DEPARTMENT OF STATE 


Mr. Watrer. Will you please state your name and position for 
the record ? 

Miss Knicutr. Miss Frances Knight, Director of the Passport 
Office. 

Mr. Wauter. You may proceed. 

Miss Knicut. We have statistics on the applications received and 
the passports issued, and the passports refused and in the various 
categories of refusal. Would you want me to read these into the 
record ? 

Mr. Watrer. If you please. 

Miss KnicuHr. The statistics cover the work of the Passport Office 
in the calendar year from January 1 to December 31, 1955. 


The number of passports and renewal applications received were... _- 529, 785 
The number of passports issued or renewed were_____-_-_----------. 525, 259 
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The difference between the number of applications received and the 
number of passports issued and renewed is accounted for as fol- 
lows: 

Applications filed without final action and the passport fees returned be- 
cause the applicant did not respond to requests for additional informa- 


Cacme orev renemneee UAC Cr ee Sa a ea IL fi 2, 970 
Applications withdrawn because the applicant decided not to travel and 
wanted the feo wekurmetls acid dd pbb a eds 4 eng 280 


Applications for new passports made by persons who had valid passports 
which were mislaid or not conveniently at hand but which were found 
and used after the bearer was required to account for the loss, fee re- 


Ores iO 1h. SS a oe 145 
Applications for new passports made when applicant had a passport which 
could be and was extended or renewed, fees returned_____________-_____ 270 


Repeaters, pe.sons who have applications pending but who submit new ap- 
plications whenever they request reconsideration of their cases or sub- 
Hae SGGOMal SVINIeNCS CLO io a So a ee ei 300 
Applications denied on citizenship grounds (insuflicient evidence of birth 
or naturalization or who would lose citizenship by continued residence 


TRIN cise ehcp erst de ore eg A Telpee  San ca cs oa a iat lone ae oie shamed cei ee 350 
Final refusals under sec. 51. 135 (Communist regulations) .-__-_-______- 13 
Persons determined to be mentally ill (out of 40 questioned cases) _—____- ‘a 13 
Persons likely to become public charges (indigents, persons repatriated at 

Government expense—120 questionable cases) _---.-_--___-_-----__-- 25 
Habitual criminals (long criminal records and recent offenses) .--_._____ 5 
Participants in political affairs abroad whose activities were deemed harm- 

Tin <r gone pommel i i et 6 


Persons whose previous conduct abroad has been such as to bring dis- 
credit on the United States and cause difficulty for other Amevicans 
(gave bad checks, left unpaid debts, had difficulties with police, and so 


SIMI Wy sr tic abian sate ee cc abate eigen het tke stoke tac Adon paler ada oon taueneone om 15 
Fraudulent’ dopiicntiones:. 2. 2. hoot eee 3 
Te Te neil iach ani 9 
Pg ee a a | ee ee 17 
ee ER iy NN etic ennc cad aac hprnsaekcecaidinec dei ai gc _. 4,511 


Mr. Water. And how many were issued ? 

Miss Knicur. A total of 525,259. 

Mr. Wa rer. So in the issuance of over half a million passports, 
there were only 13 denied because they were Communists ? 

Miss Kwnicur. Yes, sir. Here are a few other miscellaneous 
statistics. 


Tentative refusals under Section 51.135_....._________ fara ne oe ne 79 
Cases referred to political offices._....._................ : ee 
Cases seut to the Secu:ity Office for ev valu: SO ee 124 
Coge Pecermea Bey mecuruy, Gemeente snsntidtie da teas 70 
Cases sent to Security Office for investigation.__...._..____-__________ 529 
Number of persons returned to the United States with Government funds 
I ries a sdied taee dene cyan gn peebereaanareacet eae maak adbenaes e cckteeans ame 101 


Mr. Water. Under what circumstances would our Government pay 
for the return passage ? 

Miss Knicurt. These are persons who did not have funds to come 
back. They lost their money in various ventures, or gambling, or just 
overspent. 

Mr. McLeop. I think traditionally over the years that category has 
been largely seamen who jumped ship and the ship left ; then they were 
left high and dry, so to speak, and the consular offici als for years have 
been assisting American seamen in that predicament. 


78305—56——3 
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Mr. Cuevtr. And you have only had 15, you say, who gave bad 
checks, left unpaid debts, and so forth? 

Miss Knicurr. Yes. 

Mr. Cuetr. I think that is pretty good. 

Miss Knicur. Yes; I think it is. 

Mr. Water. Miss Knight, do you care to comment on the bill under 
consideration ¢ 

Miss Knieur. I think Mr. McLeod made the comments that rep- 
resent the Passport Office’s feeling on this. We have had many con- 
ferences on it. 

Mr. Watrer. Are there any further questions? If not, the com- 
mittee expresses its appreciation to both of you for coming here and 
attempting to give us a little light in the passport field. 

Mr. Curnr. Of course, generally we are ii rays complaining about 
something; but I want to take this opportunity publicly to thank Miss 
Knight for her courtesty extended to me and my many constituents in 
issuing passports. She has been most patient and kind and sympa- 
thetic and understanding, and I appreciate it very much. 

Mr. Watrer. I also want to congratulate her in getting adequate 
telephone service. 

Miss Knicut. Congress has been of great help and has certainly 
been most kind. 

Miss Tuompson. I have not previously met Miss Knight, and I do 
want to thank her for the service she has given our office, too. It has 
been very, very effective. 

Mr. Feireuan. I think that feeling can be said to be unanimous. 

(The subcommittee thereupon adjourned subject to the call of the 
chairman. ) 
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MONDAY, MAY 28, 1956 


Unirep Srares Hovust or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY, SUBCOMMITTEE No. 1, 
Washington, D. C. 


The subcommittee met, pursuant to call, at 10:30 a. m., in room 327, 
Old House Office Building, Hon. Francis E. Walter, presiding. 

Present: Representatives Walter (chairman), Feighan, and Ruth 
Thompson. 

Also present: Walter M. Besterman, legislative assistant, and Wil- 
liam P. Shattuck, associate counsel. 

The Cuarrman. The committee will be in order. 

We have up for consideration today H. R. 9991, a bill to amend 
the Administrative Procedure Act and the Communist Control Act 
of 1954 so as to provide for a passport review procedure and to pro- 
hibit the issuance of passports to persons under Communist Sasintine. 

We will make the bill a part of the record. 

(H. R. 9991 is as follows:) 


[H. R. 9991, 84th Cong., 2d sess.] 


A BILL To amend the Administrative Procedure Act and the Communist Control Act of 
1954 so as to provide for a passport review procedure and to prohibit the issuance of 
passports to persons under Communist discipline 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Administrative Procedure Act (60 
Stat. 287; 5 U. S. C. 1001) is hereby amended by adding a new section entitled 
“Passport Review Procedure”, to read as follows: 


“PASSPORT REVIEW PROCEDURE 


“Sec. 18. (a) As used in this section— 

“(1) The term ‘applicant’ means a citizen or national of the United States 
who has made application for a passport in accordance with section 1 of title 
IX of the act of June 15, 1917 (40 Stat. 227; 22 U. S. C. 213). 

(2) The term ‘special review officer’ means any officer of the Department 
of State whom the Secretary of State deems specifically qualified to conduct pro- 
ceedings, proscribed by this section and who is selected and designated by the 
Secretary of State, individually or by regulation, to conduct such proceedings. 
Such special review officer shall be subject to such supervision and shall per- 
form such duties, not inconsistent with this section, as the Secretary of State 
shall prescribe. 

“(b) Any applicant to whom the Secretary of State has refused to issue a 
passport, or to renew or extend a passport, may submit to the Secretary of State 
a timely motion in writing for a review before a special review officer, and 
any such applicant shall be advised of his right to make such motion. 

“(c) It shall be the duty of the Secretary of State to refer any motion for a 
review made under subsection (b) of this section to a special review officer. 
In any case in which the Secretary of State believes that such procedure would 
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be of aid in making a determination, he may direct specifically or by regulation 
that an additional officer of the Department of State shall be assigned to pre- 
sent the evidence on behalf of the Government and in such case such additional 
officer shall have authority to present evidence, and to interrogate, examine and 
cross-examine the appiicant or the witnesses. Nothing in the preceding sentence 
shall be construed to diminish the authority conferred upon the special review 
officer conducting proceedings under this section. 

“(d) A special review officer shall conduct proceedings under this section for 
the purpose of submitting to the Secretary of State a recommendation to issue, 
or to renew or extend a passport to the applicant, or a recommendation that 
such passport not be issued, or renewed or extended. In proceedings conducted 
under this section the special review officer may administer oaths, present and 
receive evidence, interrogate, examine, and cross-examine the applicant or wit- 
ness. The special review officer shall communicate his recommendation to the 
Secretary of State with the least possible delay and the decision of the Secre- 
tary of State shall be final. Such decision shall be notified to the applicant by 
the Secretary of State in writing. 

“(e) No special review officer shall conduct a proceeding in any case under 
this section in which he shall have participated in investigative functions or 
in which he shall have participated in the original refusai of the application 
for the issuance, or the renewal or extension of a passport. 

“(f) Proceedings before a special review officer acting under the provisions 
of this section shall be in accordance with such regulations, not inconsistent 
with this section, as the Secretary of State shall prescribe, which regulations 
shall include requirements that— 

“(1) the applicant shall be given notice, reasonable under all the cir- 
cumstances, of the nature of the charges against him and of the time and 
place at which the proceedings will be held; 

“(2) the applicant shall have the privilege of being advised, assisted, or 
represented (at no expense to the Government) by counsel authorized to 
practice in such proceedings ; 

“(3) the applicant shall have a reasonable opportunity to present all in- 
formation relevant and material to the formulation of the special review 
officer’s recommendation in his case. The applicant may address a request 
in writing to the special review officer for such additional information or 
explanation as may be necessary for the preparation of the hearing before 
the special review officer. The special review officer shall pass promptly 
and finally upon such request and advise the applicant of his decision ; 

“(4) the applicant may testify in his own behalf, present witnesses and 
offer other evidence. If any witness whom the applicant wishes to call 
is unable to appear personally, the special review officer may, in his dis- 
cretion, accept an affidavit by him or order that his testimony be taken by 
deposition. Such deposition may be taken by any person designated by 
the special review officer and such designee shall be authorized to admin- 
ister oaths for the purpose of the depositions; 

“(5) a complete verbatim stenographic transcript shall be made of pro- 
ceedings conducted under this section by qualified reporters, and such tran- 
script shall constitute a permanent part of the record. Upon request the 
applicant or his counsel shall have the right to inspect the transcript, and 
each witness shall have the right to inspect the transcript of his own testi- 
mony ; and 

“(G) attendance at hearings under this section shall be restricted to such 
officers of the Department of State as may be concerned with the case under 
consideration, the applicant, his counsel, the witnesses, and the official ste- 
nographers. Witnesses shall be present at the hearing only while actually 
giving testimony. 

“(g) Proceedings under this section shall be conducted in such manner as to 
protect from disclosure all information affecting the national security, safety, 
and public interest or the disclosure of investigative sources or investigative 
methods. 

“(h) The files maintained by the Passport Office of the Department of State 
and any other pertinent Government files submitted to the special review officer 
shall be considered as part of the evidence in each case without testimony or a 
ruling as to admissibility. Such files may not be examined by the applicant. 

“(i) It shall be the duty of the special review officer to insure the applicant 
of complete and fair consideration of his case. In determining whether there is a 
preponderance of evidence supporting the denial of a passport, or the denial to 
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renew or extend a passport, the special review officer shall consider the entire 
record, including the transcript of the proceedings and such confidential infor- 
mation as he may have received. The special review officer shall take into con- 
sideration the inability of the applicant to challenge information of which he 
has not been advised in full or in detail, or to attack the creditability of informa- 
tion which has not been disclosed to him. Formal rules of evidence shall not 
apply in proceedings under this section except that reasonable restrictions shall 
be imposed by the special review officer as to the relevancy, competency, and 
materiality of evidence introduced in the proceedings.” 

Sec. 2. The Communist Control Act of 1954 (68 Stat. 775; 50 U. S. C. 782) is 
hereby amended by adding the following: 

J 
“ISSUANCE OF PASSPORTS TO PERSONS UNDER COMMUNIST DISCIPLINE 


“Sec. 18. It shall be unlawful for any officer or employee of the United 
States to issue or to direct the issue of a passport to, or to renew or extend or to 
direct the renewal or extension of the passport of any person, if such officer or 
employee knows or has reason to believe such person to be under Communist 
discipline, or to be a substantial supporter of the Communist movement, or to be 
proposing to travel abroad for the purpose of engaging in activities which will 
contribute to strengthening the Communist movement. 

“Sec. 14. For the purposes of section 13 of this Act, any person shall be con- 
sidered to be under Communist discipline or to be a substantial supporter of the 
Communist movement if such person— 

“(a) is a member of the Communist Party or has terminated such mem- 
bership under such circumstances as to warrant the conclusion, not other- 
wise rebutted by evidence, that he continues to act in furtherance of the 
interests of the Communist Party ; or 

“(b) regardless of the formal state of his affiliation with the Communist 
Party, has engaged or engages in activities which support the Communist 
movement under such circumstances as to warrant the conclusion, not other- 
wise rebutted by evidence, that he has engaged or engages in activities as a 
result of direction, domination, or control exercised over him by the Com- 
munist movement ; or 

“(¢e) regardless of the formal state of his affiliation with the Communist 
Party, on the balance of available unrebutted evidence, is proceeding abroad 
to engage in activities which will advance the cause of the Communist 
movement ; or 

“(d) has, on the balance of available unrebutted evidence, consistently 
over an extensive period of time indicated through his actions that he 
adhered or adheres to the Communist doctrine as such doctrine is expressed 
in the Communist movement’s actions and writings on a variety of issues, 
including shifts and changes in the Communist movement’s doctrinal line. 

“Sec. 15. Any person who is convicted of a violation of section 13 of this Act 
shall be punished for each such violation by imprisonment for not more than two 
years or fined not more than $5,000, or by both such imprisonment and fine.” 


The Cuatrman. The first and only witness today is Mr. Jack Was- 
serman, legislative representative of the Association of Immigration 
and Nationality Lawyers, who is an expert in this field. 

Have you the confidential committee print, Mr. Wasserman ? 

Mr. Wadi. No, I do not, Mr. Chairman. 

The CuarrMan. Here is a copy for your use. 


STATEMENT BY JACK WASSERMAN, LEGISLATIVE REPRESENTA- 
TIVE, ASSOCIATION OF IMMIGRATION AND NATIONALITY 
LAWYERS 


Mr. Wasserman. My statement, Mr. Chairman and members of 
the committee, is addressed to H. R. 9991 as it was originally drafted. 

I am legislative representative of the Association of Immigration 
and Nationality Lawyers. We are in complete sympathy with what 
we think are the two main purposes of this bill. 
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First, we realize that the growth of the Communist conspiracy and 
the growing awareness that members of this conspiracy have engaged 
in activities detrimental to the best interests of the United States 
require strict controls over those who would go abroad for the purpose 
of engaging in subversive conduct. 

Secondly, we heartily approve Congressman Walter’s desire to set 
forth in H. R. 9991 a specific statutory procedure for reviewing pass- 
port denials whether subversive or other grounds form a basis for 
such refusals. 

We regret to say, however, that we cannot approve the bill in its 
present form. We question the wisdom and the constitutionality of 
provisions which would deny American citizens the right to travel 
upon the basis of confidential information utilized in the absolute 
discretion of administrative officials in nonsecurity as well as security 
cases, 

H. R. 9991 would grant citizens hearings similar to those granted 
to aliens under deportation proceedings. 

The CuarrmMan. We followed the language, as you know, of the 
Immigration and Nationality Act. 

Mr. WasserMAN. Yes, sir, I am aware of that, Congressman Walter, 
but I think at the present time you have done two things which are 
not in section 242 of the Immigration and Nationality Act. 

First, you cannot use confidential information under section 242 
and, secondly, section 242 has been interpreted to require public hear- 
ings. 

The Cuatrman. That is right. 

Mr. WasserMAN. In that respect you give the citizen less than you 
give the alien. An alien deportable on subversive grounds meets his 
accuser and has an opportunity to cross-examine. Organizations 
listed as subversive are also entitled to open hearings before the Sub- 
versive Activities Control Board, with confrontation of the witnesses. 
No rupture of enforcement or security measures has thereby resulted. 
Why should citizens be granted less rights ? 

I might say I discussed this matter informally with Walter Bester- 
man and I pointed out that there are three things you could do, pos- 
sibly; No. 1, use confidential information the way it is set forth 
in the bill; No. 2, do what is set forth in selective-services cases, 
summarize the confidential information and then say that this is the 
substance of the charges against you. 

The Crarman. And then the Secretary of State could say 
that as a result of that information he is of the opinion that it is 
not in the best interests of the United States to issue the passport, 
and let that be his finding. 

Mr. WasserMAN. That is correct, or you can use the adverse in- 
formation on the record. 

Now it has been done where an alien is accused of being a Com- 
munist. We go out and get the evidence to deport him on Communist 
grounds, and we do it on the record. 

Mr. Besterman. Mr. Chairman, if the witness will turn to page 4, 
line 21, of the confidential committee print, he will find the require- 
ment that the applicant shall be given notice, reasonable under all 
circumstances, of the nature of the charges against him. Is not 
that the summary of charges you are talking about, Mr. Wasserman? 
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Mr. WasserMANn. No, I wouldn’t say that. You say the man has 
been affiliated with the Communist Party. That is the charge if I 
understand it. If you give him a summary you tell him we have a 
witness who saw you at such and such a meeting on such and such 
a day. There is a difference. A charge is too compact a summary 
of it without giving the details. If you have a summary you say we 
have two witnesses who saw you or were present with you at the time 
you attended this meeting. 

Mr. Feieuan. If you submit to an applicant every charge that you 
make against him, such as attendance-at meetings, wouldn’t that give 
him an opportunity to establish an alibi through crookedness which 
these Communists indulge in with complete abandon ? 

Mr. WasserMAN. Yes, that is one of the difficulties you are met 
with. 

On the other hand, I think you must be concerned with the great 
mass of the American public who, by and large, are loyal to the 
United States and who will be confronted with unjust charges which 
they will never be able to meet. It is a matter of striking a happy 
balance. 

The Cuarrman. I have thought of that and it gave me great 
concern until the hearings last week before the Committee on Un- 
American Activities when it developed that out of over 1 million 
applications for passports and renewals there were 13 denied on the 
ground of Communist activities. So it doesn’t look to me as if there 
is much chance that the great majority of the people that you talk 
about will be harassed or annoyed through improper accusations. 

Mr. WasserMAN. I have two answers to that. 

First, I think statistics are awfully misleading. As I understand 
the Passport Division activities they very often merely hold up in 
case a man is accused of being affiliated with the Communist Party 
let us say, and they don’t reach a final determination. 

I would like to know what is included. I would like to know are 
those figures included in the 13? 

The CHarrMan. Yes. 

Mr. WasserMaNn. I doubt it. 

The Cuamman., I think they are. 

Mr. WasserMANn. That may be. On the other hand, I think once 
you open the door this way, many innocent people are going to be 
hurt and I am concerned with the innocent people. I am not con- 
cerned with the individuals who do not deserve the American pass- 
port. 

It seems to me that when we are dealing with this kind of a subject, 
our great Government of the United States with its investigatory 
agencies, can really put adverse charges on the record. 

You take some of the cases involved, some whom you have sub- 
penaed, including some who were subpenaed for tomorrow—I am 
quite sure—and take the Robeson case—if the State Department came 
out with the evidence they have against Robeson on the record and he 
were denied a passport, no court in the land would dispute it. The 
State Department has contended it has arbitrary discretion to refuse 
a passport without disclosing the reasons. 

The Cuarrman. The trouble is that if a case is made out as you make 
out a case in the criminal courts, the sources of information are de- 
stroyed. 
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Now, why wouldn’t it be possible for the Secretary of State to call 
a person that he believes has been active improperly and ask him 
whether or not he has been a member of the Communist organization ? 

Mr. Wasserman. I think that is fine. 

The Cuarrman. And then if he refuses to answer the question, if 
he invokes the fifth amendment, I should think that would be the end 
of it and that would satisfy the Constitution with respect to a hearing. 

Mr. WasserMAN. That is what happens in immigration cases. If 
an alien is called and refuses to answer, invokes the fifth amendment, 
the immigration authority generally holds that he has not established 
his case and that a case for deportation on subversive grounds has 
been established. 

There is a Supreme Court case upholding that and I think it is 
Bilokumsky v. Tod, 263 U.S. 149. It is for that reason that we can 
grant the hearing on the record. 

The Cuarrman. Yes, but then you destroy sources of information. 

I have in mind, for instance, the cooperation between the United 
States and the Canadian authorities. If you divulged that the infor- 
mation which forms the basis of the refusal to issue a passport came 
from the Royal Mounted Police, they would say we won’t cooperate 
any further. 

Mr. Wasserman. Yes, I understand that, but what happens in a 
case like that? Let us assume that the Royal Mounted Police are 
utilizing third degree hearsay and you have the flimsiest kind of evi- 
dence. Now it is all well and good to use the investigatory result as 
a lead and it has been done. 

One of the cases I argued in the Supreme Court involved Ignatz 
Mezei. The Government told the Supreme Court they can’t reveal 
the information, and later on, like the Ellen Knauff case, they de- 
cided him a hearing and the charge was communism and they proved 
their case on the record. They had no difficulty in doing it. 

I was told that the confidential sources were still kept confidential 
but they used that to get other evidence against the man and they did 
a wonderful job in proving their case. 

The CuatrMan. It would just cause a little more work. 

Mr. Wasserman. That is correct, and I think the American peo- 
ple will be protected. You run into the constitutional difficulty here 
which you don’t have in immigration cases. 

If the right to travel is a constitutional right then I don’t think 
you can take away that right on the basis of confidential information. 
I think you can do it on the record but not on the basis of confidential 
information. 

I am disturbed about the use of confidential information. 

The immigration authorities testified before Members of Congress 
and they stated that they utilized information as confidential merely— 
they describe it as merely information which we receive off the street 
as Géarexy evidence which could not be gotten in the record, and as 
information from a witness who didn’t want to be disclosed, not that 
they would dry up their sources of information. 

Two cases in the court which I have cited at the bottom of page 2 
of my memorandum are on this point. 

The courts commented on the weakness of the Government’s confi- 
dential files, revealed to the courts in camera, and I think it illustrates 
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the manner in which insubstantial adverse information is unneces- 
sarily labeled confidential. 

I think the Ellen Knauff case is a classic example of how confidential 
information can be utilized improperly against a person. We, there- 
fore, object to any procedure which authorizes the use of confidential 
information. American citizens should not be denied the right to 
travel, to conduct their business here and abroad upon the basis of 
undisclosed or irresponsible charges. We say permit confidential 
information to be utilized and you authorize administrative reckless- 
ness. Now I say that with full awareness of the good job that the 
administrators are trying to do because I used confidential informa- 
tion when I was in the Department of Justice in the Alien Enemy 
Control Unit and we had no way of evaluating the accusers. The 
FBI wouldn’t let us use the source of information. We could not 
do the best job because we could not evaluate the information and for 
fear we might make a mistake we had to rule against the individual. 

It may be all right to do it the way we did it when I was in the 
agency loam we were at war and we were worried about alien 
enemies, but I wouldn’t want to have the responsibility of administer- 
ing this program because I would be concerned about the security of 
the United States in using confidential information and, at the same 
time, I would be concerned about the rights of individuals and it 
would be impossible to really do a just job to both items which are 
so important. 

I have written down here the warning of Mr. Justice Jackson in 
the Ellen Knauff case and I think the last sentence is one that I am 
sure you will endorse: ! 

The plea that evidence of guilt must be secret is abhorrent to free men because 
it provides a cloak for the malevolent, the misinformed, the meddlesome, and the 
corrupt to play the role of informer undetected and uncorrected. 

It is that danger that I think we should avoid here. 

The CHarrman. I think this subcommittee was very largely re- 
sponsible for seeing that justice was done in that case. There was 
not a scintilla of evidence there that justified the action that was 
contemplated. 

Mr. Wasserman. I will go further. It was not only your commit- 
tee but you yourself. 

The Cuatrman. Weren’t you reading from Justice Jackson’s opin- 
ion in the habeas corpus proceedings ? 

Mr. WasserMAn. That is correct. 

We also object to the language of the bill on line 7, page 7, which 
would vest absolute unreviewable discretion in administrative officers 
to determine on subjective standards whether charges of Communist 
affiliation are sustained. That is the criminal sanction imposed, if 
such officer or employee knows or has reason to believe such person 
to be under Communist discipline. 

The CHarrMan. That we lifted from the other law and have deleted 
it in this‘confidential copy which was just handed you. 

Mr. Wasserman. And I think, then, it would meet our objection. 
We also feel strongly about judicial review. I don’t know whether 
the revised version attempts to do away with judicial review. We 
think if it does that it will exedanane serious constitutional objection. 
Judicial review encourages administrative regularity and represents 
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a necessary safeguard of our democratic institutions. While Con- 
gress has the undoubted power to give, withhold, and restrict the 
jurisdiction of courts other than the Supreme Court, it must not so 
exercise that power as to deprive any person of life, liberty, or prop- 
erty without due process. 

The Cuarrman. I think those provisions of the Administrative 
Procedure Act are applicable. 

Mr. WasserRMAN. Yes; I can understand that, but, if you have a bill 
which would permit administrators to take away a constitutional 
right, such as the right to travel, and not permit judicial review, 
I think you run into constitutional difficulties because, then, you are 
permitting administrators in their absolute discretion to deprive a 
person of his business, of his right to travel in connection with his 
business, and the courts have so indicated. If that objection is met 
and the objection on the confidential information is met, we approve 
the spirit and the remaining provisions of the bill. 

Mr. BesterMan. Mr. Chairman, just to clarify one point if I have 
your permission. I believe that the mere fact that the first part of the 
bill entitled “Passport Review Procedure,” is placed by the author 
into the Administrative Procedure Act ipso facto means that judicial 
review is not barred. 

The CuarMan. Yes; agree. This is really an amendment of the 
Administrative Procedure Act and done so for the very purpose of 
preserving judicial services. 

Mr. WasserMAN. I think you may meet my objection on that score. 

The Cuarrman. During the course of the heari ings last week, and 
fortunately or unfortunately, these two things got together, I was im- 
pressed by the ease with which the holder ofa passport could have his 
passport enlarged without our authorities knowing anything about it. 

Mr. Wasserman. Enlarged in what respect ! 

The Crarrman. To the places in which they could travel. For 
example, these people who went to the Communist meeting in Peiping, 
China. They went to Paris, France, where they were met by a repre- 
sentative of the Soviet Government and there the passport was ex- 
tended so as to permit them to travel to China. Others went to Russia. 
Their passports said they were going to England, the Low Countries, 
and France, and there again the Soviet authorities enlarged the au- 
thority in the passport and they went to Czechoslovakia, Poland, and 
then Russia and China. 

I should think there ought to be a way to deal with that situation 
so that if a person is not ‘permitted to travel in these countries that 
the mere fact that he gets out of the United States shouldn’t enable him 
to violate the rules that exist here. 

Mr. WasserMAN. I was of the impression that the Passport Divi- 
sion puts a rubber stamp on the passport saying not valid for certain 
countries. 

The CuatrmMan. That is right. 

Mr. Wasserman. And these passports were not valid for travel -in 
the Communist countries. 

The CHarrman. Except when they got to France, representatives of 
the foreign countries presented them with credentials which were 
added to the passport, and off they went. 
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Mr. Wasserman. That doesn’t make a passport valid for those 
countries. 

The CHarrman. You don’t need it. You need the visa for those 
countries in which you were traveling. Why shouldn’t that be 
grounds for withdrawing the protection of the Government of the 
United States to that person so that his passport would be rendered 
invalid the moment he would attempt in any fashion at all to go inte 
countries where he was not supposed to travel 

Mr. WasserMAN. I think that can be done and I think he does not 
have the technical protection of the State Department when he uses a 
passport which is restricted and does not permit him to travel into 
Poland and he actually goes into Poland. He is not going into Poland 
under the auspices of our Government. 

Mr. FrreHan. When you say technical protection, it is more than 
technical protection. 

Mr. Wasserman. He is a United States citizen and he owes alle- 
giance to the United States. 

Mr. Ferenan. That is why he got the passport originally. 

Mr. WasserMAN. Yes. 

Mr. Freignan. And when he got the passport supposedly he is 
under the protection of the United States Government. 

Mr. WasserMAN. That is right. 

Mr. FeiguHan. Your use of the word “technical” is incorrect. 

Mr. Wasserman. Let us assume he goes without authority. He 
has no passport at all. He goes without authority into any country, 
Mexico or Russia, and gets into trouble there. Is the United States 
just going to stand by without doing anything? He is still our 
citizen. 

Mr. Frienan. We should have no obligation to him whatsoever in 
my opinion. That is why we should be sure of the character of all 
persons issued United States passports. 

Mr. Wasserman. I don’t think the passport is the only evidence of 
relationship between an individual and his country. As long as he 
remains our citizen, there are mutual obligations between us, I think. 
Now it may be that he doesn’t deserve our protection. I will agree 
with you on that. 

Mr. Feienan. We have no legal or moral responsibility to him if 
he misuses the passport to assist in the destruction of our free govern- 
ment and way of life. 

Mr. WasserMAN. We still have a moral obligation to him.: 

Mr. Frieuan. I disagree, but how about the legal obligation ? 

Mr. WasserMAN. That is why I used the word “technical.” I am 
in complete sympathy with your line of thinking but I think he still 
remains our citizen and as long as he remains our citizen we cannot 
cast off the ties that bind us. 

The Carman. On the passport there is stamped, “This passport 
is not valid for travel to—” and then enumerates the countries and 
the Union of Soviet Socialist Republics and so on. 

Now then, that is the agreement between the United States and its 
citizens. 

Mr. Wasserman. That is correct. 

The Cuarman. We tell him that we will give you the full protec- 
tion of the United States Government every ywhere except here, the 
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countries which are enumerated. This person, when he leaves the 
United States, knows that the ultimate destination is Russia and that 
is where they are going. They can’t go because of this passport 
prohibition and so they go to France a there they get travel docu- 
ments authorizing their admission into Russia. 

Suppose they get into trouble in Russia. Do you think we should 
attempt to assist them? We put this prohibition here because we 
could not be of much help to our citizens if they got behind the Iron 
Curtain. 

Mr. Wasserman. I think he goes to Russia, perhaps in violation of 
the passport and perhaps in violation of our criminal laws because 
he is not supposed to leave the United States and the travel-control 
laws of the United States contain criminal penalties and I think he 

oes in under his own risk and if we are unable or unwilling to help 
1im I think that is his hard luck, but I do think that if the penalties 
have enough teeth in them you take care of that particular situation. 

If his intent is to go into Russia when he takes that passport I think 
he has violated our criminal laws and is subject to prosecution. 

The Cuarrman. It is a very difficult thing to prove because you 
can’t prove what was in his mind. 

Mr. WasserMAN. Certainly it is difficult to prove, but sometimes 
while you cannot prove what is in his mind the outward facts bear 
complete evidence of it. 

I would like to add that I think much of the difficulties are going 
to be taken care of by the new passport application which has been put 
out and in which the question is areeiheattn asked are you a Commu- 
nist or are you affiliated with the Communist Party. I think you 
will find many passports will be denied probably because of the re- 
fusal to answer that question. 

The Cuarrman, Of course, the passport doesn’t even contain a visa 
from the country that the man goes to. 

This fellow Wheaton testified last week—if he isn’t a traitor, I don’t 
know who is. This fellow went to France and his passport shows he 
alighted at Orly Airfield in Paris, and from there on nobody knows 
where he went. Actually from Orly he went to Peking, China where 
he was making speeches about germ warfare. There is nothing on his 
United States passport that indicates where he was. 

Mr. Wasserman. Isn’t that illustrative of what I said before? Isn’t 
he the type of individual who can be prosecuted for treason ? 

The Cuamman. I hope so. 

Mr. WasserMANn. You cannot, in passport laws, attempt to prevent 
crime. Once the crime has been committed, I think the man should 
be prosecuted and I think that should be the complete answer to it. 

he CuHarrMAN. What we are trying to do is to make it difficult for 
citizens who are not good Americans to do what these people do, to 
broadcast from behind the Iron Curtain, to spread vicious propa- 
ganda about the United States when they get abroad. It is going to be 
impossible, of course, to screen all of them out but what we would like 
to do, and we are appreciative of your contribution, is to make. it as 
difficult as possible for these people to get out of the United States. 

Mr. WasseRMAN. I would like to say we are in complete sympathy 
with your objectives. 

The Cuarman. I know that. 
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Mr. Fereuan. Do I understand you correctly that you made a dis- 
tinction as to the issuance of passports when we are engaged in war, 
actual hostilities ? 

Mr. WassermANn. I would make this distinction, Congressman. I 
think it is possible to impose greater restrictions within the framework 
of the Constitution when we are engaged in war than when we are at 
peace and I think that has been our policy for a number of years, ever 
since World War I. 

Mr. FeteHan. Do you think then that we have less right and re- 
sponsibility to protect our way of life and our citizens and our Nation 
when we are not engaged in actual hostilities, such as now when we are 
subject to this international Communist conspiracy which is out to 
overthrow our Government. 

Mr. WaAsserMAN. I agree with you completely that we should use 
vigilance, we should be vigilant both in peacetime and in wartime. 
I am merely saying that what is reasonable within the framework of 
our Constitution in wartime can go further than what is reasonable 
during peacetime. In other words, you wouldn’t intern aliens during 
peacetime. During wartime, you have the right to intern them when 
there is a declared emergency or where we are actually at war and the 
courts have sustained that. If you tried to intern all aliens during 
peacetime, the courts would say that it is unconstitutional. The same 
thing applies to the limitation that you can impose on travel during 
peacetime and during wartime. You can go further in what is reason- 
able in wartime than during peacetime. 

The question of denying passports to Communists or those affiliated 
with the Communist Party, 1 think the courts will sustain that whether 
you do it during peacetime or whether you do it during wartime. 

Mr. FricHan. I do not agree with that fine line of demarcation 
which you seem to have established in your mind. 

Mr. Wasserman. This is not my line of demarcation. It is the 
line, I think, that the Supreme Court has drawn. 

Mr. FeraHan. You feel that we do not have the right to protect our 
national security even our apparatus behind which we maintain our 
security should not be divulged ? 

Mr. WasserMAN. I believe that it would be unconstitutional to 
utilize confidential information to deprive a man of the right to travel, 
a right guaranteed by the fifth amendment of the Constitution which 
often involves his right to conduct his business. 

You take a newspaperman who is engaged in reporting international 
events. Heneeds his passport to go abroad. 

You take someone engaged in the export and import business. He 
needs his passport also for the purpose of going abroad. If you take 
away his business, his right to travel which is the same, on the basis 
of undisclosed information, confidential information, you are violati 
the Constitution. I think it isa matter of balancing interests. I thin 
we can protect the security of the United States and at the same 
time place the material on the record. 

The Cuarrman. Of course, Mr. Wasserman, you have based your 
entire position on the assumption that the Supreme Court of the 
United States will hold that travel is a right inherent in citizens. 
The Supreme Court has not said that. 
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Mr. WasserMAN. The Supreme Court has only passed on the right 
to travel between States. 

You have a circuit court opinion 

The Cuarrman. Which I don’t think was worth any more. than 
the circuit court opinion when the contempt of Congress case came 
up and it held in a 2-to-1 decision that a man was not in contempt 
and the full Court in bance set aside that decision. 

Mr. Wasserman. The Department of Justice had an opportunity 
to take the case into the Supreme Court, the Schachtman case, and 
they did not take it to the Supreme Court. 

The Cuairman. That is right, and they weren’t allowed and I 
think it was entirely improper—I almost said cowardly. There are 
two schools of thought in the State Department. 

Mr. WasserMAN. I am aware of that. 

The Cuatrman. And the one school of thought prevailed. But it 
seems to me they should have taken an appeal in order to determine 
whether or not travel is an inherent right or whether or not the 
Government or the Congress of the United States can prescribe what- 
ever rules it deems necessary in order to protect the security of the 
United States. 

The Supreme Court has laid that rule down with respect to 
immigration. 

Mr. Wasserman. That is correct. 

The Cuarrman. And my guess is that if the State Department had 
taken that case to the Supreme Court the Supreme Court would have 
followed that rule. 

Mr. Wasserman. I cannot say I agree. I do want to point out that 
a citizen has more right than an alien. With regard to the aliens, the 
Supreme Court has said he only has the right to procedural due process. 
With regard to a citizen, the Supreme Court will have to say he has 
substantive as well as procedural due process. As a result, I am com- 
pelled to say that you cannot utilize these immigration cases to say 
that it will necessarily control in the case of a citizen. 

The Cuarman. No; but we had to have a yardstick or a guide, and 
that is why we took those cases because this committee is familiar with 
those cases. 

Mr. Wasserman. As you recall, those cases were decided, even in 
the case of an alien, by a split Supreme Court vote. As I recall them, 
most of them were 5-to-4 decisions. To me it indicates when you are 
dealing with a citizen it may well go the other way. Plus the only 
authoritative court of appeals case on the subject today does rule in 
favor of the citizen. That being so, and there is the fact that I hap- 
pen to agree with the court of gp nag decision. I might say in a 
way I might have been responsible for the first case on that subject. 

I handled the case of Anne Bauer who was employed in Paris, 
France, as a newspaper woman and one day she was told that her pass- 
port was revoked and she had no hearing. <A three-judge constitu- 
tional court was composed consisting of Judge Keech, Judge Curran, 
and Judge Fahy and that court ruled in my favor. It was Judge 
Fahy who wrote the opinion on the Schachtman case, and so you 
have more than three judges feeling that way. 

You have two other district court judges and judges who are gen- 
erally recognized as fairly conservative on this issue. 
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Mr. Feiauan. We must distinguish very clearly the right to travel 
within the United States and the right to travel from the United 
States abroad. 

Mr. WasserMAN. I can realize that there may be a distinction. 

Mr. FeigHan. When we recognize the true meaning and significance 
of a passport I cannot see how the passport can be considered as a 
license in the same manner in which anybody in the United States 
would be entitled to pay their $1 fee or whatever it is for a particular 
license, whether it is a fishing license or something like that. 

Mr. WasserMAN. But it is. 

Mr. Feienan. Oh, no. It is something more than that. It is a 
guarantee of protection of the United States so the United States must 
have’some discretionary power in order to protect its own interests and 
that takes the issuance of a passport out of the ordinary category of a 
mere license. 

Mr. Wasserman. As long as you have rules that provide that it is 
a crime to leave the United States without the permission of the De- 
partment of State, and that permission can only be evidenced by way 
of a passport, I think the primary purpose as far as the individual is 
concerned is that a passport is a license. 

You cannot travel without a passport. The only place you can 
travel without a passport is just across the border to go to Canada 
where a passport is not needed. You can go to Mexico without a pass- 
port, but travel elsewhere without a passport is not 

Mr. FeieHan. You can go to Canada and Mexico because of agree- 
ments internationally with those two countries. 

Mr. WasseRMAN. That is correct, but aside from those two countries 
your right to travel is dependent upon the license or permission you 
get from the United States Department of State. 

Mr. Feicuan. And in view of the fact that it is a license as you 
call it, it imposes upon the Government a responsibility and therefore 
they have the right and duty to properly set up their restrictions in 
order to protect their security. 

Mr. WasserMan. I don’t want to minimize the responsibility of the 
Department of State. I think we can take care of the security of the 
United States as well as the rights of the individual, whether it be 
a constitutional right as I think or whether it be something less as 
Congressman Walter thinks, in a democratic way, and the democratic 
way I think is to disclose the information on the record. I think you 
can achieve both purposes by doing it that way. 

Mr. Fereuan. In other words, you feel we should reveal any security 
information we have obtained, just indiscriminately disclose it be- 
cause someone was denied a passport ? 

Mr. Wasserman, No, sir; I do not believe in indiscriminate revela- 
tion of the confidential information. 

On the other hand, I do not believe in indiscriminately using con- 
fidential information. I think confidential information serves a won- 
derful purpose in protecting the security of the United States. 

If you only have some 13 cases in which you have to do it, it doesn’t 
impose too much a burden. 

At the same time, you will be protecting the rights of all the other 
American citizens who might be hurt by a security program which 
would utilize confidential information indiscriminately against them. 
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The Carman. Of course, this matter of confrontation of wit- 
nesses in passport cases came as a result of a refusal to issue a passport 
to this idle, Nathan, who wanted to go to Europe ostensibly to settle 
Dr. Einstein’s estate, a nebulous thing, of course. When the passport 
was refused him some of the people with whom he was associated 
suspected that somebody in their little group had been talking, and 
the reason why they made that intensive search was the hope of dis- 
covering who it was of the brothers who had been telling the FBI. 
That was the reason why this matter came to a head. 

Mr. Wasserman. IJ think one of the reasons for these adverse de- 
cisions in the courts is that the State Department has gone in there 
and in each instance has said we have absolute arbitrary discretion to 
do what we darn please. If they had taken on those cases and started 
off by saying are you a Communist or have you ever been a Communist 
or have you ever been affiliated with the party, and gone through with 
a full-dress hearing with the individual perhaps as a witness first, I 
don’t think you would have had this problem. 

The Cuarrman. I — with you entirely and furthermore I think 
that somebody in the Department has an idea that a hearing is the 
kind of a trial contemplated in a criminal matter, but it isn’t at all. 
You call the appellant as your own witness. 

Mr. WasserMAN. That is correct. 

The CuarrMan. Just as in a civil case you call the defendant for 
cross-examination. 

Mr. Wasserman. In every denaturalization case they call the de- 
fendant first to the witness stand and they generally prove a good 
case as a result because it is a civil proceeding. The same thing can 
be done here. You can establish your case and you may never have 
to get into the subject of confidential information. 

Vow take the case of Judge Clark. He was told on the basis of con- 
fidential information which they could not disclose that his going 
abroad would be prejudicial to the best interests of the United States 
and they would not nt a hearing. The court overruled them 
and when they granted the hearing they were able to put everything 
into the record without injury to the United States. Tt proved that 
the High Commissioner, Dr. Conant, did not want him to come to 
Germany. There was an injustice there. 

The Coamulaas. I was in Europe when he was conducting himself— 
well—are there any questions? Is there anything else? 

We are indeed indebted to you, Mr. Wasserman, and I assure you 
that what you have said will be considered very carefully. I suggest 
that you examine this confidential committee print, keeping it in your 
possession until such time as we release it because conceivably there 
will be changes in it and we don’t want people to get the idea that this 
is what we will recommend. 

Mr. Wasserman. I certainly appreciate the opportunity of appear- 
ing before you and I appreciate the confidence which you placed in 
me in giving me this confidential committee print, and I certainly 
will keep it under the conditions mentioned by you. 

The Cuarrman. Thank you very much. Your prepared statement 
will be inserted in the record at this point. 
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TESTIMONY OF JACK WASSERMAN, LEGISLATIVE REPRESENTATIVE, ASSOCIATION OF 
IMMIGRATION AND NATIONALITY LAWYERS 


The Association of Immigration and Nationality Lawyers appreciates this op- 
portunity to testify before this subcommittee on H. R. 9991. We are in com- 
plete sympathy with the two main purposes of this bill. 

First, we realize that the growth of the Communist conspiracy and the growing 
awareness that members of this conspiracy have engaged in activities detri- 
mental to the best interests of the United States require strict controls over those 
who would go abroad for the purpose of engaging in subversive conduct. Sec- 
ondly, we heartily approve Congressman Walter’s desire to set forth in H. R. 
9991 a specific statutory procedure for reviewing passport denials whether sub- 
versive or other grounds form a basis for such refusals. 

We regret to say, however, that we cannot approve the bill in its present form. 
We question the wisdom and the constitutionality of provisions which would 
deny American citizens the right to travel upon the basis of confidential infor- 
mation utilized in the absolute discretion of administrative officials in non- 
security as well as security cases. 

H. R. 9991 would grant citizens hearings similar to those granted to aliens 
under deportation proceedings. The wording of the bill is similar but not 
identical with section 242 of Public Law 414. Section 242 of the Immigration 
and Nationality Act does not permit the use of confidential information and it 
has been interpreted to require public hearings. An alien deportable on sub- 
versive grounds, however, meets his accuser and has an opportunity to cross- 
examine. Organizations listed as subversive are also entitled to open hearings 
before the Subversive Activities Control Board with confrontation of witnesses. 
No rupture of enforcement or security measures has thereby resulted. Why 
should citizens be granted less rights? 

An alien is entitled only to procedural due process according to Supreme 
Court cases. Here we are concerned with citizens who are guaranteed more— 
both substantive and procedural due process. According to the cases, the right 
to travel is a right guaranteed by the fifth amendment to the Constitution 
(Schactman v. Dulles, 225 F. 2d 938 (C. A. D. ©. 1955)). Many people depend 
upon international travel to earn their livelihood. One cannot and should not 
be deprived of the right to travel upon the basis of confidential information. 
Confronting American citizens with charges in the open is in consonance with 
our political traditions and our fundamental concepts of fair dealings. 

The indiscriminate use of confidential information by administrative agencies 
is becoming a national disgrace. If the use of confidential information in im- 
migration proceedings involving exclusion of aliens or discretionary relief is any 
guide, we now know that few if any administrative officers can safely be en- 
trusted with the responsibility of using such information properly. The great 
drawback is that no one can properly evaluate confidential information without 
knowing its source. The intelligence agencies normally won’t disclose sources. 
In addition, confidential information has been described variously by the Immi- 
gration Service itself as “merely information we receive off the street,” as 
“hearsay evidence, which could not be gotten in the record,” and as information 
from “a witness who didn’t want to be disclosed.”* The cases of Ex parte Cohan 
(122 F. Supp. 851 (N. D. Calif., 1954) ) and U. 8. ex rel Lee Till Seem v. Shaughn- 
essy (104 F. Supp. 819 (S. D. N. Y., 1952)), where the courts commented upon 
the weakness of the government's confidential files (revealed to the courts, in 
camera) illustrate the manner in which insubstantial adverse information is 
unnecessarily labeled confidential. And the Ellen Knauff case is a classic exam- 
ple of how confidential information can be utilized improperly against a person. 
We therefore object to any procedure which authorizes the use of confidential 
information. American citizens should not be denied the right to travel, to con- 
duct their business here and abroad upon the basis of undisclosed or irresponsi- 
ble charges. Permit confidential information to be utilized and you authorize 
administrative recklessness. We can only repeat the warning of Mr. Justice 
Jackson in the Ellen Knauff case (338 U. S. 536, 551) : 

“Security is like liberty in that many are the crimes committed in its 
name. * * * In the name of security the police state justifies its arbitrary 
oppressions on evidence that is secret, because security might be prejudiced 


1 Practices and Procedures of the Immigration and Naturalization Service in Deportation 
Proceedings, hearings before the House Subcommittee on Legal and Monetary Affairs, 
84th Cong., 1st sess., pp. 18, 67, 207. 
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if it were brought to light in hearings. The plea that evidence of guilt must 
be secret is abhorrent to freemen, because it provides a cloak for the malevolent, 
the misinformed, the meddlesome, and the corrupt to play the role of informer 
undetected and uncorrected.” 

We also object to the language of the bill on line 7 of page 7 which would 
vest absolute unreviewable discretion in administrative officers to determine 
on subjective standards whether charges of Communist affiliation are sustained. 
Absolute discretion is a ruthless master. The grant of absolute discretion 
to an administrator creates a bureaucratic dictator. If protection is to be 
afforded to the victims of bureaucratic injustice, if we are to avoid adminis- 
trative excesses, then we should avoid the grant of absolute discretion to any 
Government official. 

Finally, we submit that the deprivation of judicial review in passport cases 
here contemplated will encounter serious constitutional objections. Judicial 
review encourages administrative regularity and represents a necessary safe- 
guard of our democratic institutions. While “Congress has the undoubted 
power to give, withhold, and restrict the jurisdiction of courts other than the 
Supreme Court, it must not so exercise that power as to deprive any person 
of life, liberty, or property without due process” (Battaglia v. General Motors 
Corp., 169 F. 2d 254, 257; St. Joseph Stock Yards Co. v. United States, 298 
U. S. 38). H. R. 9991 as presently drafted, deprives a citizen of a due-process 
administrative hearing and would deny him access to the courts as well. We 
doubt the wisdom or necessity of these provisions. We also submit that they 
are unconstitutional. For these reasons we cannot approve H. R. 9991 in its 
present form. 


The committee is adjourned. 

(Thereupon, at 11:17 a. m., the committee adjourned.) ' 

(The following statement was subsequently received by the sub- 
committee :) 
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STATEMENT OF THE AMERICAN BAR ASSOCIATION IN OPPOSITION TO H. R. 9991, a 
Birt, To AMEND THE ADMINISTRATIVE PROCEDURE ACT, ETC. 


This statement will concern that part of H. R. 9991 which seeks to amend the 
Administrative Procedure Act (60 Stat. 237; 5 U. S. C. 1001) by adding a new sec- 
tion dealing with passport-review procedure. Under the relevant provisions of 
this bill, a citizen or national of the United States who has made application for 
a passport and “to whom the Secretary of State has refused to issue a passport, 
or to renew or extend a passport, may submit to the Secretary of State a timely 
motion in writing for a teview before a special review officer * * *” (sec. 13 
(b)). It is then made the. duty of the Secretary of State to refer such a motion 
for review to a special review officer deemed by him specifically qualified to con- 
duct the proceedings authorized by the bill. The special review officer is to be 
selected and designated by the Secretary of State, individually or by regulation 
(sec. 13 (a) (2)). After conducting proceedings contemplated by this section, 
the special review officer is to communicate his recommendation to the Secretary 
of State with the least possible delay. The decision of the Secretary of State 
shall be final, and the applicant shall be notified of such decision by the Secre- 
tary of State in writing (sec. 13 (d)). 

The American Bar Association is opposed to H. R. 9991 because its provisions 
violate five of the important principles of the Administrative Procedure Act. 
These principles relate to: 

1. The vesting of both quasi-judicial and prosecuting powers in the special 
review officer. 

2. The lack of notice to a passport applicant of the basis for the special 
review officer’s recommendation. 

3. Failure to appraise the passport applicant of evidence supporting the 
special review officer’s recommendation, apart from that properly withheld in 
the interests of national security. 

4. The lack of opportunity for the applicant properly to present his case 
to the special review officer and to be adequately represented by counsel. 

5. Failure to require disclosure of grounds for decision. 

1. Improper vesting of quasi-judicial and prosecuting responsibilities in the 
special review officer—Under section 13 (d) of the proposed bill the special 
review officer is charged with conducting the proceedings to be held under 
section 13, and in that connection is authorized to “administer oaths, present 
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and receive evidence, interrogate, examine, and cross-examine the applicant or 
witness.” These are prosecuting responsibilities which it is inappropriate to 
vest in an officer charged with making quasi-judicial determinations such as are 
involved in the recommendation of the special review officer. 

It is true that under subsection (c) of section 13, the Secretary of State may 
in his discretion direct that an additional officer of the Department of State be 
assigned to present the evidence on behalf of the Government, and that such 
additional officer is given the same powers with respect to the presentation of 
evidence and the interrogation of applicants and witnesses as have been con- 
ferred. upon the special review officer. However, the appointment of such an 
additional officer is completely discretionary with the Secretary of State. 

It is inconsistent with the whole policy of the Administrative Procedure 
Act that a quasi-judicial officer be permitted to exercise prosecuting responsi- 
bilities, and the act requires that the two types of functions be vested in different 
officers. Those provisions of subsections (c) and (d) of section 13 which con- 
tradict these fundamental tenets of fair procedure are therefore considered in- 
appropriate and undesirable. 

2. Lack of notice as to bases for special review officers recommendation and 
the Secretary's decision.—Subsection (d) of section 13 requires the special re- 
view officer, when the proceedings which he has been conducting have been con- 
cluded, to communicate his recommendation to the Secretary of State with the 
least possible delay, and provides that the decision of the Secretary of State 
shall be final. The applicant is to be notified of the decision by the Secretary 
of State in writing. No provision is made anywhere in section 13 for notifying 
the applicant as to the basis upon which the special review officer reached his 
recommendation to the Secretary of State, or as to the reasons underlying the 
decision made by the Secretary of State. 

The refusal to issue or renew a passport may have a serious impact on a pass- 
port applicant, and the courts have therefore indicated that hearings should 
be accorded passport applicants in such cases. It is an essential prerequisite 
of such a hearing, and one that is also endorsed by the Administrative Procedure 
Act, that the basis for the action taken after the hearing be set forth in rea- 
sonable detail and communicated to the person who has the right to the hear- 
ing, subject only to essential security requirements. H. R. 9991, insofar as it 
makes no provision for any such notification to the passport applicant of the 
basis for the special review officer’s recommendation and of the decision of the 
Secretary of State, is therefore defective. 

3. Failure to apprise the passport applicant of the evidence supporting the 
special review officer’s recommendation.—Section 13 (h) of the bill provides 
that the files of the Passport Office and any other pertinent files of the Govern- 
ment submitted to the special review officer shall be considered as part of 
the evidence in each case, without any testimony or any ruling as to admissi- 
bility. -Moreover, it provides that such files may not be examined by the 
applicant. 

Subsection 13 (g) provides that proceedings under the section are to be 
conducted in such a manner “as to protect from disclosure all information 
affecting the national security, safety, and public interest or the disclosure of 
investigative sources or investigative methods.” 

The American Bar Association has recognized that there are considerations 
of national security which justify holding confidential certain information and 
sources of such information. The provisions of subsections (g) and (h) of 
section 13, however, go beyond what is considered necessary or desirable in 
this regard. An underlying theory of the Administrative Procedure Act is that 
any person affected by the administrative process be given as complete informa- 
tion as possible, consistent with the criterion of national security, of the nature 
of the case against him. To limit an applicant’s right to such disclosure of 
the case against him to such evidence as is presented during the course of the 
hearing before the special review officer (see sec. 13 (a) (4) and (5)) may in 
many circumstances give him completely inadequate knowledge of the nature 
of the case against him. Such inadequate access to the information upon 
which the special review officer may base his recommendation, and on which 
the Secretary of State may base his decision, could therefore be tantamount 
to depriving the applicant of a fair hearing. 

4. The lack of opportunity for the passport applicant properly to present his 
case to the special review officer and to be adequately represented by counsel.— 
Under subsection (f) of section 13, the applicant is to have the “privilege of 
being advised, assisted, or represented (at no expense to the Government) by 
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counsel authorized to practice in such proceedings.” Under paragraph 3 of 
the same subsection, the applicant is afforded a reasonable opportunity to 
present all information relevant and material to the special review officer’s 
recommendation. The applicant may also address a request in writing to the 
special review officer for such additional information or explanation as may 
be necessary for the preparation of the hearing. Under paragraph 4 of the 
same subsection, the applicant may testify in his own behalf, present witnesses 
and offer other evidence, and the special review officer is authorized to accept 
affidavits or order that testimony be taken by deposition. 

While the foregoing provisions do confer upon the applicant certain benefits 
in presenting his case to the special review officer, they fall considerably below 
the standards of representation that seem appropriate in such proceedings. In 
the first place, neither applicant nor applicant’s counsel are specifically given any 
right to address themselves-to information which might be contained in the files 
of the Passport Office or of other governmental agencies. Second, no provision 
is made whereby in appropriate cases the applicant or his counsel may call 
for the production and the cross-examination of hostile witnesses, or witnesses 
on the basis of whose testimony the State Department has drawn adverse 
inferences. Moreover, any request for additional information or explanation 
as to the nature of the charges against the applicant or of the evidence against 
the applicant is entirely a matter of discretion with the special review officer ; 
the bill contains no indication as to the standards which should be applied 
by the special review officer in passing upon any request in writing for addi- 
tional information or explanation. Finally, paragraph 2 of subsection 13 (f) 
would appear to carry the inference that the applicant cannot be represented 
by counsel of his own choosing, but only by counsel authorized to practice in 
proceedings before the special review officer. 

The foregoing comments should be considered by the Judiciary Committee 
in the light of the fact that proceedings having to do with the refusal to issue 
or renew passports have been held by the courts to be subject to the constitu- 
tional requirements of due process and to require a fair hearing. It is believed 
that the proposed bill fails to meet these fundamental requirements. For the 
above reasons, the American Bar Association is opposed to H. R. 9991 in. its 
present form. The association believes, however, that constitutional due process 
could be afforded by making the Administrative Procedure Act of 1946 applicable 
to proceedings having to do with refusal to issue or renew passports. 


x 












